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A brief word from our attorneys….

The purpose of this presentation is to provide information, rather than advice or 
opinion. It is accurate to the best of the speaker's knowledge as of the date of the 
presentation. Accordingly, this presentation should not be viewed as a substitute for 
the guidance and recommendations of a retained professional.  Any references to 
non-CNA Web sites are provided solely for convenience, and CNA disclaims any 
responsibility with respect to such Web sites. 

To the extent this presentation contains any examples, please note that they are for 
illustrative purposes only and any similarity to actual individuals, entities, places or 
situations is unintentional and purely coincidental. In addition, any examples are not 
intended to establish any standards of care, to serve as legal advice appropriate for 
any particular factual situations, or to provide an acknowledgement that any given 
factual situation is covered under any CNA insurance policy. Please remember that 
only the relevant insurance policy can provide the actual terms, coverages, amounts, 
conditions and exclusions for an insured. All CNA products and services may not be 
available in all states and may be subject to change without notice.

CNA is a registered trademark of CNA Financial Corporation. Copyright © 2011 CNA. 
All rights reserved. 



LEARNING OBJECTIVES

At the end of this class, you should be able to:
 Identify common EPL exposures, such as discrimination, 

harassment, and retaliation, and laws relating to those 
exposures

 Identify current trends in employment law 
 Identify how certain policies, procedures, and training can 

be implemented to mitigate EPL risk



EMPLOYMENT 
LAW



ALPHABET SOUP - SOME IMPORTANT FEDERAL 
EMPLOYMENT LAWS

Civil Rights Act of 1866 (42 U.S.C. 1981), as amended by the Civil Rights Act of 1991 -
prohibits race discrimination in employment
Title VII of the Civil Rights Act of 1964 (Title VII) – prohibits discrimination or harassment 
against employees on the basis of sex, race, color, religion or national origin
Age Discrimination in Employment Act (ADEA) – prohibits discrimination based upon age 
against employees over 40 years old
Americans with Disabilities Act (ADA) – prohibits discrimination against employees with 
physical or mental disabilities.  Also requires accommodation of disabilities if the employee can 
perform the essential functions of the job
Family and Medical Leave Act (FMLA) – eligible employees can take up to 12 weeks of unpaid, 
job-protected leave for the birth of a child, placement of a child for adoption or foster care, or to 
care for a child, spouse or parent who has a serious health condition, or for the employee’s own 
health condition (amended to include 26 weeks of military caregiver leave and 12 weeks of 
exigency leave)
Fair Labor Standards Act (FLSA)– minimum wages and maximum hours of work; includes the 
requirement of overtime payment for employees that do not fit within specified exemptions

*some policies may not provide coverage for claims brought under one or more of the above-referenced laws.  Review your policy and 
consult with your broker to determine what your policy provides. . Please remember that only the relevant insurance policy can provide the 
actual terms, coverages, amounts, conditions and exclusions for an insured. 



IT IS VERY IMPORTANT TO CONSIDER 
STATE AND/OR LOCAL LAWS:

 An employer’s actions must also comply with 
state and local laws as well as federal law

 State and local laws/ordinances often:
• Have lower employee thresholds
• Are broader than federal law
• Have different procedures
• Have different interpretative case law 



Common Law Causes of Action/Workplace Torts 

 Wrongful Discharge/Termination in Violation of Public Policy
 Breach of Contract

• Includes handbooks
 Workplace torts

• Misrepresentation/fraud
• Invasion of privacy
• Defamation
• Intentional infliction of emotional distress
• Intentional interference with prospective economic advantage
• Intentional interference with a contractual relationship
• Negligent hiring/retention/supervision
• Wrongful failure to employ
• Wrongful failure to promote
• Wrongful discipline
• Wrongful deprivation of a career opportunity



Current Trends - EPL

 High unemployment = more claims
• Record increase in EEOC charges and in wage/hour litigation

 Increased funding and enforcement efforts by the EEOC and DOL

 New laws/regulations/cases
• Regulations implementing the Americans with Disabilities Act 

Amendments (ADAA)
• The Genetic Information Non-Discrimination Act (GINA)
• New - and amendments to - state laws
• Many new employment laws pending at federal, state and 

local levels
• Case law



Current Trends - EPL

 New/changing risks
• Social media risks

• facebook, twitter, etc.
• Aging workforce 

• age and disability claims increase
• Caregiver discrimination
• Hiring practices 



Trends - EEOC FY 2010 statistics

• Received 99,922 private-sector discrimination charges
• Highest number of charges received in EEOC’s history
• Increase of 7.1% from last year
• 465 systemic investigations undertaken, involving more than 2,000 charges

• Obtained record high monetary relief totaling $404 million 
• $319.4 million through administrative enforcement, which includes settlements and 

mediation of private-sector charges 

• Retaliation surpassed all other bases of discrimination
• Disability charges increased by 17% 

EEOC annual report issued November 16, 2010 
www.eeoc.gov



EEOC Statistics


http://www.lawofficespace.com/2010/01/chart-of-eeoc-charges-1997-2009.html



EEOC Statistics


http://www.lawfficespace.com/2011/01/chart-of-eeoc-charges-1997-2010.html



Litigation Statistics 

 Median award - 2010
• discrimination verdicts - $317,032

http://www.juryverdictresearch.com

 Median settlement amount – 2010
• $95,000

http://www.juryverdictresearch.com

 Average Defense Cost to Litigate a Single-Plaintiff Employment Case to Conclusion (excluding cost of 
settlement/verdict)

• $50,000 – 90,000  - (response of 33% of companies)
• $100,000 – 499,000 - (response of 42% of companies)

Fullbright & Jaworski 6th Annual Litigation Trends Survey (2009)

• Reports estimate that the average cost of defending an employment discrimination case from beginning to 
end is approximately $250,000. 

• http://blog.thomasecon.com/litigation-avoidance/the-proactive-employer-publishes-its-first-book/#comments

 Important Distinction - “fee shifting” provisions



EPL 
INSURANCE



EPL Insurance

 Covered perils are usually identified in definition of 
wrongful employment practices

 Review policy for exclusions
 Review definition of loss to determine what damages are 

covered/excluded
 Understand what constitutes a “Claim”
 Understand how to notify carrier of a Claim
 Understand whether your policy is duty to defend or 

reimbursement
 Use risk control resources



CNA’s Risk Control Resources

Included, at no additional charge, when you purchase EPL from CNA:
• HR Web Training

• Interactive, web based platform to assist policyholders with:
• Training employees 
• Developing employment policies, practices and procedures

• Sample Policies, Forms and Links 
• HR Self-Assessments 
• Weekly Training Bulletins 
• Best Practices Knowledge Base; and 
• The Workplace Resource 

• HR Help Line - 1-888-CNA-EPL1 (1-888-262-3751) (toll free)
• human resources consulting advice provided by Jackson Lewis, LLP, a 

national law firm which specializes in employment law*
• Articles and other resources – www.cnapro.com

*Please note that the H.R. Help Line can not provide legal advice pertaining to specific personnel decisions.  Jackson Lewis is neither an affiliate 
of CNA nor an agent or broker. As such, information reported to Jackson Lewis is not notice to CNA of any claim or potential claim.



RISK CONTROL



RISK CONTROL

Revise Handbook, Policies and Forms 
to Reflect Current Issues and Changes 
in Law
DOCUMENT! DOCUMENT! DOCUMENT!
Review Job Descriptions for Accuracy
Exercise Caution With Leave Requests



RISK CONTROL

Investigate Promptly and Thoroughly
Guard Against Retaliation
TRAIN, TRAIN, TRAIN
Treat Employees Fairly and 

Respectfully



H.R. Web Training – Training Tab



H.R. Web Training – Library Tab



H.R. Web Training – Toolbox (self-assessments)



H.R. Web Training – Toolbox (self-assessments)



H.R. Web Training – Toolbox (self-assessments)



H.R. Web Training – Administration Tab


